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BACKGROUND 
The Boggabri Coal Mine was originally approved in 1989, but did not commence operations 
until 2006. Consequently only a relatively small part of the approved mining area has been 
mined to date. The mine is currently operating under the 1989 consent which would have 
expired last year, but for a modification to allow a two-year extension of mining. 
 
CURRENT PROJECT 
The Proponent is now seeking a new project approval to allow continuation and expansion of 
the mining operations on site for a further 21 years.  The expansion would include an 
increased production capacity – to 7 million tonnes a year; and extension of the mine 
disturbance area – to 1,835 ha. 
 
COMMISSION’S EARLIER REVIEW OF THE PROPOSAL 
In 2011 the Minister for Planning and Infrastructure requested the Planning and Assessment 
Commission undertake a review and public hearing on the proposal under section 
23D(1)(b)(ii) of the Environmental Planning and Assessment Act (EP&A Act). The 
Commission to undertake this function was Ms Gabrielle Kibble AO (chair), Mr Brian Gilligan 
and Mr Garry West. The Commission held a public hearing in Boggabri in November 2011 
and completed its Review Report in February 2011. 
 
Upon completion of the Review the project was referred back to the Department of Planning 
and Infrastructure to complete its assessment of the project. 
 
DELEGATION TO THE COMMISSION 
On 22 April 2012 the Director-General of the Department of Planning and Infrastructure 
referred the assessment and recommendation on the project to the Planning Assessment 
Commission for determination, under the terms of the Minister’s delegation. 
 
For this determination the Commission comprised Dr Neil Shepherd AM (chair) and Mr 
David Johnson. Mr Joe Woodward PSM, a Casual Member of the Commission, provided the 
Commission with initial advice on aspects of the air and noise impacts of the project. 
 
DEPARTMENT’S ASSESSMENT REPORT 
The Director-General’s Environmental Assessment Report considered the following key 
issues: 

 Noise impacts; 
 Air emissions; 
 Impacts on biodiversity and threatened species; 
 Impacts on Aboriginal heritage; 
 Groundwater and surface water impacts; 
 Traffic and transport; 
 Socio-economic aspects. 

 
The Department concluded that the project would have a number of adverse impacts, 
particularly in relation to: 
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 The clearing of 1,385 ha of native vegetation; 
 Noise and air quality impacts on privately owned residences; and 
 Aboriginal Cultural heritage sites and values. 

Other impacts include localised impacts on water resources, local road impacts and local 
and regional social and amenity impacts from increased demand on infrastructure and 
services. 
 
The Department found that these impacts can be adequately mitigated, managed, offset and 
compensated by: the protection and enhancement of 7,698 ha of land for ecological benefit; 
mitigation and adaptive management of dust and noise; provision of community 
enhancements and alternative road access; and development of regional strategies to 
manage cumulative impacts from mining operations in the Leard Forest Mining Precinct. 
 
The Department concluded that the project is in the public interest and should be approved 
subject to stringent conditions. 
 
PLANNING ASSESSMENT COMMISSION REVIEW 
The Review Report was a critical component in considering the determination of this project. 
The Report is the product of an independent merit review of the project conducted by three 
highly credentialled Commissioners with long experience in assessment of environmental 
and planning matters. Its existence also means that merit appeals to the Land and 
Environment Court are not available. The Commission considers that two things flow from 
this: 

 there is an increased responsibility on the Commission to examine very carefully the 
potential impacts of the project and the appropriateness of proposed strategies to 
avoid, mitigate or mange them; and 

 any proposed departures from the Review recommendations should be treated with 
caution and subjected to rigorous analysis. 

 
The Review acknowledged the environmental impacts of the project, but found the project 
could have merit if stringent conditions were applied. The Review also considered the 
potential cumulative impacts from this project and several other proposed mining projects in 
the area. These included potential impacts on biodiversity and air quality, and from noise. 
The Review made a number of recommendations about the need for appropriate regional 
frameworks and strategies to address these cumulative impacts. 
 
It is also clear from the Review’s recommendations that it did not favour simply transferring 
existing approaches to impacts on air quality and noise from existing mining regions such as 
the Hunter without careful consideration as to their applicability in this (relatively) 
undeveloped mining area or their applicability to this particular project. 
 
Some of the key recommendations from the Review included: 

 preparation of a regional biodiversity management strategy; 
 establishment of a viable biodiversity corridor through the Leard State Forest; 
 compliance with state and national air quality standards; 
 compliance with a 35dB(A) LAeq 15 minute noise limit at residential properties; 
 establishment of regional air and noise management strategies; 
 timely publication of monitoring data and identification of operational responses to 

monitoring data and weather forecasts; 
 the long term landform must not generate a pit (void) lake; and 
 emplaced spoils must have a capacity to drain to the natural catchment and drained 

waters must not adversely impact upon the downstream environment. 
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COMMISSION MEETINGS AND SITE VISIT 
The Commission received several requests to hold a public meeting as part of its 
determination process. However, a public hearing had already been held in Boggabri in 
November 2011 as part of the Review. Five oral submissions were made at that public 
hearing. Five written submissions were also received. Given that a public hearing had 
already been held, the Commission decided that it was not necessary to also hold a public 
meeting prior to determining the project. 
 
The Commission visited the site and surrounds on Thursday 21 June 2012. The Commission 
also met with the Proponent on site on this day. The Proponent was advised that the 
Commission was considering imposing more stringent biodiversity, noise and air quality 
conditions in keeping with those recommended by the Review. The Proponent indicated that 
it was not opposed to these conditions, but emphasized concerns regarding timing.  
 
On Monday 25 June 2012 the Commission met with representatives from the Department of 
Planning and Infrastructure to identify the Commission’s concerns with the recommendations 
in the Department’s Assessment Report and outline the changes proposed to the 
recommended conditions of approval.  
 
COMMISSION’S COMMENTS 
The Director-General’s Environmental Assessment Report agreed in-principle with the 
findings of the Review, that is, that the project should be approved subject to stringent 
conditions. However, some of the Department’s recommended conditions are significantly 
different to the recommendations made in the earlier Review Report. 
 
Many of these differences appeared to reject the recommendations of the Review on the 
basis that they were inconsistent with the Department’s existing approaches to managing 
impacts in mines in other regions of NSW. This created significant work for the Commission 
to investigate just what was established government policy, what was Departmental practice, 
and what the Act required in terms of merit assessment of individual projects. 
 
In the process significant deficiencies were found in some policy areas. These are identified 
in the comments on specific issues below and recommendations made to address them. The 
Commission notes that many of these deficiencies are also of concern to the Departmental 
Officers involved in mining approvals and that resolution would be of considerable 
assistance to them in providing greater certainty in the assessment process. 
 
1. Biodiversity 
Both the Review Report and the Director-General’s Assessment Report indicate: 

(i) that the potential impacts of this project on biodiversity are substantial; and 
(ii) that these project-specific impacts may be considerably more significant when 

combined with the impacts from other mines in the vicinity (both existing and 
proposed). 

 
Both documents also indicate that the information on which to base a detailed final response 
to these potential biodiversity impacts across the mining precinct is not yet available. 
 
There are two broad options available:  
 

(i) don’t proceed with any further mining approvals until the information is available and 
a final strategy for the mining precinct has been developed and adopted; or 

(ii) proceed to approve projects under some arrangement that requires collection of the 
required information, development of the precinct strategy and retro-fitting of 
requirements into the individual project approvals. 

 



 

4 
 

In this context it is worth noting that the second of these is the situation commonly 
encountered by both the Department and the Commission when dealing with coal mining 
project applications.1 The Commission notes the dissatisfaction with this situation expressed 
in numerous individual, community organisation, government agency and local government 
submissions on various coal mining project applications. The issue has been raised in the 
Commission’s Review Report and the submissions on this project and also in 
correspondence to the Commission from the Environmental Defender’s Office (EDO) on this 
project.   
 
However, the Commission notes that this is the ‘real life’ situation in much of NSW. Funding 
to undertake the detailed studies to inform a comprehensive assessment of regional 
biodiversity impacts is rarely available until there are sufficient significant developments 
proposed for an area. The Department has therefore developed option (ii) to manage this 
situation. The Commission also notes that development in NSW would be severely curtailed 
if option (i) were applied routinely. 
 
Although not ideal, it is possible to proceed using option (ii) in most circumstances. The risk 
is that it effectively closes off the ‘no-go’ option for the project if the subsequent studies 
reveal new information that indicates the risks at the precinct level are unacceptable. This 
outcome is unlikely in the context of this project. The Review considered the issue and came 
to the conclusion that, although the impacts were potentially significant at both the project 
and regional levels, a properly structured framework of studies and mitigation strategies 
could allow the project to proceed within a regional biodiversity protection context. This was 
reinforced in the Commission’s Review Report on the Maules Creek Coal Project, which also 
considered the issue of cumulative impacts and proposed similar strategies for dealing with 
them.  
 
Given that the two major projects currently proposed to impact on Leard State Forest have 
been subject to review by the Commission, and that the recommended strategies for 
biodiversity protection (including the offsets) are strongly complementary, this Commission 
considers that the precinct-level risks have been properly considered and that it can proceed 
to determine the project on its merits from the perspective of impacts on biodiversity. The 
Director-General’s Assessment Report also supports the view that the biodiversity impacts of 
the project can be managed within the context of maintaining biodiversity at the mining 
precinct scale. 
 
The approach proposed in the Assessment Report to develop a precinct-level strategy2 is 
logical. The draft recommended conditions of approval, subject to some strengthening by the 
Commission in relation to the role of the OEH (as the expert agency on biodiversity) and 
some other minor changes, are considered adequate to ensure that a strategy is developed, 
that the appropriate matters are included in it, that appropriate consultation occurs, and that 
a proper review will be conducted after five years. 
 
The linkage between this precinct-level strategy and the broader regional biodiversity 
strategies is important. Leard State Forest was included in the BNCCA Act outcomes as 
Zone 4, i.e. allocated for forestry, recreation, and mining, not as a highest-priority 
conservation reserve. However, it is not known by the Commission whether the implications 
of very large-scale destruction of the biodiversity values of this area by open-cut mining were 
seriously considered at the time of this decision. Forestry and recreation are compatible in 

                                                 
1 Note that the Southern Coalfield Inquiry report provides a partial exception to this in that it does deal with 
the complex issues associated with coal extraction at a regional scale. 
2 There is already a draft New England-North West Strategic Land Use Plan available that deals with the 
broad regional biodiversity issues. There is also the regional conservation area framework set out in the 
Brigalow and Nandewar Community Conservation Area Act 2005 (BNCCA Act). 
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broad terms with retention of biodiversity values, but open-cut mining can seriously 
compromise them – at least in the short- to medium-term. The area also appears to have a 
significant corridor function, being located at the junction of a number of biogeographic sub-
regions. 
 
If open-cut mining is to occur in such situations there has to be a critical focus on the 
management of the short- to medium-term impacts on biodiversity. If these are not managed 
effectively then the potentially enhanced long-term biodiversity outcomes (arising from the 
combination of secure offsets, better habitat management and rehabilitation of mined areas) 
may not be realised because of the loss of species and/or whole ecosystems during the 
mining and immediate post-mining phases. 
 
The Assessment Report and draft conditions of approval focus on the key elements of short- 
to medium-term mitigation and management through a combination of: 

(i) corridor protection and enhancement; 
(ii) offsets; 
(iii) rehabilitation; and 
(iv) focussed investigation and management of potentially impacted Threatened Species 

and EECs. 
The planning and review mechanisms for these are then linked back to development of the 
precinct level strategies so that compatibility between the levels of biodiversity protection is 
achieved. 
 
It is important to note four things about the rehabilitation for this project: 

(i) the conditions proposed are stringent; 
(ii) the Commission’s site inspection indicated that the focus on rehabilitation is sound 

and results to date are impressive; 
(iii) that the rehabilitated areas are adjacent to forested areas or ‘enclosed’ by them 

meaning that re-colonisation is likely to be more rapid and effective; and 
(iv) the emphasis on rehabilitation has shifted from an earlier focus on forestry production 

to a requirement to rehabilitate for the purpose of protecting and enhancing 
biodiversity values. 

 
The Commission has made changes to some of the draft approval conditions for mitigation 
and management of biodiversity impacts in Schedule 3. These include: minor strengthening 
of the wording in draft conditions 37 (Table 18) and 41 (now final approval conditions 39 
(Table 15) and 43); substantially increased specificity for actions related to potentially 
impacted Threatened Species and EECs (draft condition 42 – now final approval conditions 
44 and 46); insertion of greater specificity concerning mechanisms for ensuring long-term 
security of offsets (draft condition 43 – now final approval condition 47); made minor 
changes to the Biodiversity Management Plan provisions (draft condition 44 – now final 
condition 49); and inserted a new condition to make it clear that biodiversity offset areas are 
to be managed primarily for biodiversity purposes with agricultural production a desirable, 
but secondary, purpose (final condition 48). 
 
The Commission notes the Assessment Report’s endorsement of the Commission’s Review 
proposal that a 500m vegetated buffer corridor be maintained between the Boggabri Coal 
and Maules Creek Coal projects (250m on each side) and the inclusion in Schedule 2 of 
condition 7 to prohibit clearing of native vegetation in this area. The Commission is of the 
view that this corridor is critical to the mitigation of biodiversity impacts from the two projects 
and has therefore strengthened the effect of the condition by including additional 
requirements under ‘Biodiversity’ in Schedule 3. However, the Commission considers that, 
provided a 500m biodiversity corridor is defined and maintained in this general location, it 
may be possible for it to be located a little further to the north or south should the mining 
companies be able to settle on an agreed position that is acceptable to OEH and the 
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Director-General. Since mining is not proposed in this vicinity for at least 5 years, the 
Commission considers that the companies should be given until 30 June 2015 to apply for 
such a change in location of the 500m buffer.3 
 
The Commission is satisfied that the recommended approval conditions, as modified, 
provide an adequate framework for managing the potential biodiversity impacts of the project 
at both the precinct and site levels. 
 
2. Noise 
2.1. Operational Noise  - Residential Receivers 
The Commission Review recommended that the Project Specific Noise Limits (PSNL) be set 
at 35LAeq15min (35dB(A)) for day, evening and night and 45LA1 1 min (45dB(A)) for night time 
sleep disturbance (Executive Summary p.v. and p.38 Report). The Environment Protection 
Authority (EPA) submission for this project is consistent with this position. The clear intention 
of both is that the mining operation be required to meet these limits at any privately-owned 
residence.4 
 
The Review Report and the EPA submission take slightly different approaches to the risk of 
non-compliance. The Review requires compliance unless the Proponent has the written 
agreement of the landholder. The EPA submission requires compliance unless the 
Proponent has a written agreement with the landholder or an acquisition option is available 
to the landholder. 
 
The Review position theoretically provides for the ideal outcome: where noise impacts are 
predicted to exceed the PSNL the parties enter into individually tailored agreements that 
meet their specific needs. But this also carries risk since the landholder has a 
disproportionate share of the bargaining power: effectively a landholder could severely 
curtail or even stop this project if they were not prepared to sign an agreement. Given that 
the Review recommended that the project could be approved subject to conditions, this is 
unlikely to be the intended outcome. The EPA submission provides a partial way forward by 
suggesting that an acquisition option should be provided for impacts above the PSNL. 
 
The Department’s Assessment Report does not support the Review or EPA positions on this 
issue (p.27). It argues that the PSNLs will have to be exceeded at some residences and that 
its existing policy of allowing a 5dB(A) increase above the PSNL before classifying a 
property as ‘significantly affected’ (and therefore subject to an acquisition option) provides 
adequate compensation.  
 
There are two components to this issue:  

(i) whether exceedance of the PSNLs should be allowed at any privately‐owned 
residence; and 

(ii) if exceedance is allowed, what options should be available to the affected resident 
by way of compensation for the impact. 

 
(i) Exceedance - The project is predicted to exceed the PSNLs at some privately-owned 
residences even with the full suite of source controls in place. The Commission agrees with 
the Department that, for the project to proceed, exceedance of the PSNLs at some privately-
owned residences will need to be permitted.  The Commission also agrees with the 

                                                 
3 Note that the buffer also has a function in relation to long-term management of the groundwater between 
the Boggabri Coal project pit and the Maules Creek Coal project pit (which is much deeper). Any proposed 
movement of the buffer would need to take this into account. 
4 Both note that the NSW Industrial Noise Policy (INP) requirements would apply – i.e. measurement, 
inversion conditions, etc. But see below for issues with inversion classification. 
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Department that this is consistent with the provisions of the NSW Industrial Noise Policy 
(INP) (see extract quoted on p.27 of the Assessment Report). 
 
(ii) Compensation - The positions taken in the two Commission Reviews (Boggabri and 
Maules Creek), and in the EPA submission on this project, differ markedly from the 
Department’s position as set out in the Assessment Report at pp. 27 and 28. However, all 
three bodies refer to the INP either specifically or generally in this context and the EPA 
submission refers extensively to the detail of the policy. The Commission has therefore 
examined the INP carefully. 
 
As noted above, the Department’s existing practice allows a 5dB(A) increase above the 
PSNL before classifying a property as ‘significantly affected’ and therefore subject to an 
acquisition option. The Department states that this has been applied to coal mines for many 
years and the implication is that it is applied uniformly across NSW (Assessment Report, 
p.27). The Department also states that the approach is ‘in full accord with the requirements 
of the INP’ (Assessment Report, p.27). 
 
However, careful examination of the INP reveals that: 

(i) it provides guidance only (Sections 1.3 and 1.4.1) (i.e. it is not mandatory); 
(ii) it is to be applied to projects on a case-by-case basis and that project-specific factors 

will influence its application (Section 1.4); 
(iii) it does not provide numerical criteria applicable to land acquisition (in fact it makes a 

specific point in Section 1.4.8 that ‘the noise criteria contained in this document have 
not been derived for the purpose of land acquisition’); and 

(iv) although land acquisition would usually be considered as an option of last resort, 
nothing in the INP specifies that land acquisition should only be considered as an 
option when some arbitrary threshold above the PSNL is reached. 

 
Mandatory application of the Department's practice to all coal mines in NSW, regardless of 
the specific characteristics of the individual project, the site or the residential impacts, does 
not appear to the Commission to be ‘in full accord’ with the INP. Furthermore, the 
Commission was concerned as to whether uniform application of numerical criteria across all 
coal mines in NSW was consistent with the merits-based assessment of individual projects 
required by the EP&A Act. Whilst this is a matter for the Land and Environment Court to 
determine in an appropriate case, the Commission does have a clear responsibility to act 
with caution when it considers there are doubts as to whether a recommended course of 
action is consistent with the intent of the Act. 
 
The Commission also notes that both the Commission’s Review Panel and the EPA were 
well aware of the existing Departmental position concerning exceedances of the PSNL and 
the availability of relief for privately-owned residences when they made a clear and 
unambiguous choice that the Department’s existing practice should not be adopted for this 
project in particular, and for the mining precinct generally.5 
 
Given these disparate views the Commission must determine what relief will be made 
available for privately-owned residences that are impacted above the PSNLs for this 
particular project. The Department’s Assessment Report does not justify application of its 
existing practice to this particular project. It relies instead on the applicability of the model to 
coal mines generally. There is nothing in the Assessment Report (or indeed in the INP) that 
justifies why a landholder whose quiet enjoyment of their residence is impacted above the 
PSNL should have to be significantly affected (at >5dB(A)) before they can seek assistance 
to move away from the impact. There is also no evidence presented that making an 

                                                 
5 See the Commission’s Review Report on Maules Creek Coal project, March 2012. 
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acquisition option available where noise impacts exceed the PSNL at residential receivers 
will affect the viability of this project.6 
 
What is clear to the Commission is that in this broad-acre agricultural setting intrusive noise 
from a mining operation will have an adverse impact on the amenity and lifestyle of residents 
at levels well below 40dB(A). The Commission has therefore adopted the position 
recommended in the EPA submission to provide privately-owned residences impacted 
above the PSNLs with an acquisition option. This effectively collapses the tiers of relief 
available under the Department's existing practice into a single layer with the resident having 
choice of the option to be applied. This does not introduce any new forms of relief beyond 
those included in Section 7.7 of the INP.  
 
This approach appears to strike an equitable balance between allowing the project to 
proceed without significant operational constraints and the interests of the residents 
impacted by the project. The Commission notes that the INP specifies that equity is an issue 
to be taken into account in evaluating the acceptability of residual impacts (Section 8.2.1 
INP), including specifically ‘the costs borne by a few for the benefit of others’ and ‘the 
opportunity to compensate effectively those affected’ (p.44). In this case the impacted 
residents are unlikely to receive benefits from the project (they will be distributed elsewhere) 
and therefore they have a legitimate claim to be compensated fairly. 
 
Prior to determination, the Department was made aware of the Commission's intended 
approach to noise impacts. It responded by expressing the view that the Commission ought 
not depart from established government policy and that this particular departure would 
create an undesirable precedent. It also raised a concern that, because mining companies 
typically paid 140-160% of market value for properties, providing increased opportunity for 
acquisition would lead to an exodus from the affected area and reduce community viability. 
The Commission has considered these points. 
 
The Commission’s view on the first point is that: 

(i) the position on specific thresholds for different types of relief to become available for 
impacted residents is not enshrined in the government policy document on which the 
Assessment Report purports to rely (i.e. the INP); 

(ii) there is a substantial gap in the logic in the Assessment Report concerning 
application of numerical thresholds to particular classes of relief. Whilst the case for 
allowing exceedance of the PSNLs at some residences is clearly articulated (and 
supported by the Commission), there is no obvious nexus between this outcome and 
the restrictions the Department seeks to impose on the types of relief available by 
using the thresholds; and 

(iii) the government policy (INP), and the Act itself, require that the specific 
characteristics of the project be considered in the assessment process. Routine 
application of fixed numerical thresholds as proposed by the Department may not be 
consistent with these requirements. 

 
The Commission’s view on the precedent issue is that the Commission has clearly stated 
that its approach to noise impacts for this project is limited to the specific characteristics of 
this project.7 The approach can therefore only become a precedent if it is in fact the 
appropriate approach to the particular circumstances of another project or another mining 
precinct. 
 

                                                 
6 Confirmed in discussions between the Proponent and the Commission 21/6/2012. 
7 And possibly the Leard State Forest mining precinct based on the Commission’s Reviews for both 
Boggabri and Maules Creek. 



 

9 
 

There are a number of aspects to the point about community decline being driven by 
providing increased access to acquisition rights. They include: 

(i) The figure of 140-160% above market price is untested. Certainly there have been 
multiple submissions to the Commission in other project approvals that dispute this 
figure, with many submitters arguing that the encroachment of the mines into the 
areas has substantially reduced the market values of properties. 

(ii) If we accept the 140-160% figure it follows that the decision making by affected 
residents may be distorted. A significant profit motive has been introduced to the 
decision to stay or move instead of it being based soley on acceptability of impact. 
However, this part of the problem is partially within the Department’s control, since it 
is the final arbiter in disputes over what constitutes a fair and reasonable acquisition 
price (see condition 9 of Schedule 4). The Department could set this standard at the 
pre-mining market value plus a reasonable allowance for disturbance and expenses. 

(iii) The argument rests in part on the assumption that forcing residents to stay and 
accept impacts on amenity and lifestyle will maintain community viability. This is 
questionable. The Commission has heard multiple submissions in public meetings on 
mining approvals which indicate that people who can afford to move will do so-with or 
without acquisition rights. The decline of a number of communities in the Hunter 
would also suggest that the current approach to acquisition rights has done little to 
maintain community viability. 

 
Overall the Commission’s view is that the legitimacy of seeking to maintain community 
viability by controlling acquisition rights is questionable, that in any event there is no real 
evidence that it works, and that the Department itself has the capacity to provide guidance to 
Proponents and residents as to what amounts to fair compensation. 
 
This Commission’s decision is that the PSNLs should be set at 35dB(A) for day, evening and 
night, with the sleep disturbance limit set at 45dB(A) (1 minute). The Commission notes that 
noise impacts at some privately-owned residences are predicted to exceed this. As a 
consequence the Commission has determined that: 

(i) For privately-owned residences8 where predicted noise impacts exceed 35dB(A), 
the owner of that residence shall have the option at any time within the period of 
this approval to take one of the following actions: 

(a) enter into a negotiated agreement with the Proponent that allows for noise 
impacts above the PSNL (a copy of this agreement is to be lodged with 
the Director-General); or 

(b) request the Proponent to implement additional noise mitigation measures 
at the residence (such as insulation, double glazing, air conditioning, etc.) 
as per the standard terms for such arrangements including dispute 
resolution by the Director-General; or 

(c) request the Proponent to acquire the property (i.e. the land reasonably 
associated with the residence)9 under the standard procedures. 

 

                                                 
8 For the purposes of this section a privately-owned residence is defined as a residence that is not owned 
by a mining company that: is regularly occupied; or is an existing residence that is not regularly occupied 
but for which a valid development consent exists; or is a proposed residence for which a development 
application has been lodged with the relevant authority prior to the date of this approval. 
9 In rural areas this can become a disputed matter since some landowners have two or more parcels of 
land aggregated into a single agricultural enterprise. Whilst these parcels are often contiguous, in some 
cases they may be separated by (usually) short distances or by features such as roads, rail lines, etc. The 
Commission considers that parcels of land that are in close proximity and operated as a single agricultural 
enterprise should be treated as a single landholding for the purposes of acquisition under this option. 
However, disputes will inevitably arise and the Commission has provided for a simple dispute resolution 
mechanism that is binding. 
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(ii) In order to deal with the situation where the owner of a privately-owned residence 
has opted for (a) or (b) on the basis of the predicted impacts, but the project’s 
performance is worse than the predicted impacts, an additional measure has been 
included whereby an owner who has opted for (a) or (b), and who has reasonable 
belief that the predicted impacts are being exceeded by more than 3dB(A), can 
request the Proponent to commission an independent noise assessment to 
determine the issue and, if the exceedance is above 3dB(A), can request the 
Proponent to acquire the property under (c). 

 
(iii) The need for a complex set of residence-specific regulatory noise limits within the 

predicted 35dB(A) contour10 is questionable given the combination of incentives for 
the Proponent to control operational noise. These incentives include: 

(a) the suite of management, monitoring and reporting requirements requiring 
that all reasonable and feasible steps be taken to minimise operational noise; 

(b) the fact that regulatory noise limits would apply beyond the predicted 35dB(A) 
contour as per the PSNLs; and 

(c) the suite of options now available (as per (i) and (ii) above) for owners of 
privately-owned residences within the predicted 35dB(A) contour. 

 
Consequently the Commission has not set regulatory limits within the predicted 
35dB(A) contour and recommends that this approach be adopted by the noise 
regulator throughout the period of this approval.  
 

(iv) For privately-owned residences outside the predicted 35dB(A) contour, there needs 
to be a mechanism for owners who believe that residential impacts above 35dB(A) 
are occurring to have access to the same options as those owners currently within 
the predicted 35dB(A) contour. This does not appear to be provided for in the 
Department’s recommended conditions of approval. 

 
This would require that owners who reasonably suspect that impacts above 
35dB(A) are occurring are able to request the Proponent to undertake monitoring to 
determine the issue and if the impact is above 35dB(A) to provide the owner with 
the suite of options outlined in (i) and (ii) above. 

 
The Commission also notes that impacts above 35dB(A) in these circumstances 
may constitute a breach of this approval. 

 
(v) Operational noise from use of either the private rail spur or the private haul road is 

to be treated under the same provisions as operational noise from the mine itself 
(i.e. (i) – (iv) above). The Commission can see no reason to discriminate between 
privately-owned residential receivers depending on the source of the noise from a 
single enterprise (or from a source such as the spur line that may be shared 
between two or more enterprises and forms part of their operating infrastructure). 

 
The Commission is strongly of the view that the rail spur is a part of the total 
infrastructure of the mine and should be treated as private, not public, infrastructure. 
The Department takes a different view (Assessment Report p.29), but does not 
justify why rail movements on private rail lines should be afforded the very high 
noise limits applicable to the public rail network. 
 
The Commission’s view is that the social benefit associated with the public rail 
network is considerably different to that associated with a rail spur constructed 

                                                 
10 Appendix 4A of the project approval. 
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primarily for private benefit (even if some social benefits such as royalties, 
employment and local service contracts would flow from the overall project). The 
Commission also notes that a rail spur would not be constructed if it did not provide 
an economic benefit to the Proponent over other means of coal transport. 

 
The issue of temperature inversions is raised in the EPA submission. This is a significant 
issue because the class of inversion considered to apply to the project under the INP 
determines the nature of any allowance to be made in terms of compliance with the noise 
limits set in the approval under adverse meteorological conditions. The specific issue is 
whether Class F or Class G inversions should apply. 

 
Insufficient data were available at the EA stage for a clear decision on this. Not surprisingly, 
the Proponent has proceeded on the basis that Class F would be applicable. The 
Commission notes that the Average Annual Rainfall for Boggabri is below the 500mm ‘arid’ 
threshold in the INP11 and therefore considers that Class G should apply unless the 
Proponent can demonstrate to the satisfaction of both the EPA and the Director-General that 
Class F should apply. This will involve the Proponent undertaking some specialised 
monitoring over a period and the specifications for this work will need to be settled with the 
EPA and Department before it is undertaken. 
 
2.2 Operational Noise – Impact On Land Other Than Residences 
The Department’s recommended conditions of approval follow the standard approach to 
noise impacts on land by providing options for owners of land where more than 25% of the 
land is impacted above the specified noise levels. These options include negotiated 
agreements and acquisition and are identical to the equivalent provisions recommended for 
residences. The purpose of these recommended conditions is to prevent sterilisation of 
development opportunities for owners of land (e.g. erection of new dwellings) and they have 
been applied routinely in the urban, semi-urban and closer-settled rural areas such as the 
Hunter. While the Commission acknowledges the sense in this approach for some parts of 
NSW, the mining precinct on which this project is located is a mixture of broad-acre 
agriculture and State Forest and the appropriateness of applying these conditions 
automatically to this project or this mining precinct needs careful consideration. 
 
The local agricultural enterprises are primarily a mixture of cropping (including cotton) and 
grazing. The operational noise from the mine would be expected to have little impact on 
them. The opportunity for residential development is also very small. Unless there is a real 
impact on agricultural production or development potential it is difficult to see why 
landowners should have access to compensation or acquisition options at the expense of 
the mining enterprise. In fact the Commission can see no logical reason why broad-acre 
agricultural land should automatically attract compensation for operational noise impacts. 
 
The Commission has determined that, for this project, the recommended conditions 
concerning compensation or acquisition of land where more than 25% of the land is 
impacted above the recommended noise impact criteria should not be applied.12 The 
Commission notes that this decision is based on the particular characteristics of the Leard 
State Forest mining precinct and is unlikely to be applicable outside this type of land use. 
 
                                                 
11 The median rainfall calculations from the the Bureau of Meteorology long-term (>100 year) records at 
Boggabri (Kanownda) and Boggabri Post Office Weather Stations are both below 500mm. However, the 
values are sufficiently close to 500mm for the Commission to provide the Proponent with the opportunity to 
investigate the inversion characteristics and report the results. 
12 This may have implications for earlier undertakings given by the Proponent on the basis that the 
‘standard’ conditions might be applied to this project. Where action has been completed pursuant to this 
understanding, this approval cannot alter the situation. However, from the date of this approval the 
conditions of the approval prevail to the extent of any inconsistency over previous documents. 
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2.3 Operational Noise – Cumulative Impact  
The Department’s Assessment Report deals with cumulative noise impact from more than 
one mine (p.30) and in the draft recommended conditions of approval at conditions 8 and 9 
of Schedule 3. While the general intent appears to be to control the level of noise impacting 
on privately-owned residences where more than one mine is contributing to the impact (but 
presumably no single mine is exceeding its PSNLs and thus providing a direct trigger for 
action), the proposed allowable impact on these residences is substantially higher than that 
allowed from a single mine. Although the measurement specifications are different for 
cumulative impacts, at a proposed level of 50dB(A) (and 55dB(A) for acquisition) this is a 
substantially higher noise impact than the PSNL for this project (35dB(A)) would allow. 
 
The Review Report (p.38) indicated that cumulative noise from multiple existing and 
proposed mines would pose a significant problem if not managed properly. The report does 
not suggest that cumulative impacts above the PSNLs should be allowed. 
 
This Commission can see no reason why in this mining precinct some residential receivers 
should be subjected to this level of mining-induced noise without appropriate relief being 
granted when other residential receivers are granted relief options for much lower noise 
impacts from the same sources. In this context the Commission notes that background noise 
levels in the mining precinct would be very low in the absence of mining and that the 
likelihood of other industrial noise sources being developed is also low. However, the 
Department raised concerns with the Commission that rejection of ambient criteria for 
assessing cumulative impacts in this case may have significant implications for other 
projects and that these implications had not yet been assessed. The solution recommended 
for the specific purposes of this project was to retain the use of the ambient criteria, but 
lower the thresholds to bring them closer to the PSNLs. The suggested thresholds were 
40dB(A) (period) for day, evening and night. The Commission accepted this solution. 
 
The Commission has therefore determined that: 

(i) the cumulative impact limits for privately owned residences are to be 40dB(A)(period) 
for day, evening and night; 

(ii) where the owner of a privately-owned residence reasonably believes that the noise 
limits are being exceeded at the residence and that the exceedance is caused by 
operational noise from one or more mines including the Boggabri Coal project, the 
owner can request that the Proponent commission an independent noise assessment 
to determine whether the limits are being exceeded and the probable source(s) of the 
noise; 

(iii) where the impacts are above the criteria in (i) above, the Proponent shall provide the 
owner of the privately-owned residence access to the same options as would have 
been available had the exceedance been due to the project alone, under (i) in 2.1 
above; and 

(iv) the Proponent may seek to recover an appropriate proportion of costs incurred from 
the other mines contributing to the cumulative impact. Unless otherwise agreed 
between the mines, the proportional contributions should be based on expert 
analysis of the monitoring results to assess relative contribution to the impact. In the 
event of a dispute between the mines the Proponent may submit the matter to the 
Director-General for resolution. The Director-General’s decision shall be final. 

 
The Commission notes that this outcome is reasonable in the circumstances. However, the 
Commission considers that the original proposal was grossly inequitable. The Commission 
therefore recommends that the Department and the EPA review the appropriate mechanism 
for dealing with cumulative noise impacts from multiple sources of the same type of industry 
entering an area with very low background noise levels and where there is little or no chance 
of other development occurring. 
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2.4 Exceedance of the Noise Criteria 
What constitutes an exceedance has potential consequences for the rights of residents and 
for assessment as to whether a breach of the approval or some other regulatory instrument 
has occurred. 
 
Under the Department’s recommended conditions of approval an exceedance occurs when 
the noise level is above the stated criteria (e.g. see condition 5 of the recommended 
conditions of approval). This is a single event test and there is no allowance above the 
criteria for measurement error. An exceedance is prima facie a breach of the approval. 
 

However, the Department proposes that affected residents would only have access to 
mitigation or acquisition options at much higher noise levels than the criteria at which a 
breach of the approval occurs. For cumulative impacts (but not for project-specific impacts in 
this particular case) the affected resident must also be exposed to ‘sustained’ exceedances 
before mitigation or acquisition options are available. ‘Sustained’ is not defined. 
 

On the other hand, the INP defines ‘non-compliance’13 as any measured level more than 
2dB above the limit criteria. This is also a single event test but does incorporate a 
measurement error allowance of 2dB. However, remedial action by the Proponent, and 
mitigation options for the affected resident are triggered by the non-compliance. The INP 
then deals with breaches of the approval differently – by requiring ‘sustained’ non-
compliance. Again ‘sustained’ is not defined. 
 
The two approaches are fundamentally different. The only common ground is that they both 
use a single instance of noise above the limit criteria as characterising an exceedance. 
 
The common approach to environmental regulation is to have prosecution as the option of 
last resort, with other strategies being employed to achieve compliance or mitigate impacts 
before it is utilised. The Department’s proposed approval turns this on its head: prosecution 
is the first available option, with mitigation in the form of acquisition the option of last resort. 
Also, for acquisition to be available, not only do the exceedances have to be ‘sustained’, but 
they must be above 40dB(A), which is substantially louder than the 35dB(A) above which 
prosecution becomes an available option. 
 
As for the use of single events above the noise limit criteria as the trigger for either 
regulatory action or mitigation options, the Commission considers that this is not particularly 
logical in the context of managing noise from industrial developments. Provided the noise 
criteria are reasonable, and the exceedance is not excessively loud, a single exceedance is 
of little significance. It is repeated exposure to exceedances that causes the problem. 
Tolerance also decreases as noise becomes louder. 
 
The concept of requiring ‘sustained’14 exceedances has merit for both the breach (as per the 
INP) and the mitigation (as per the Department). The question for the Commission is what 
constitutes ‘sustained’. In the Commission’s view it needs to be defined in terms of both the 
number and magnitude of the exceedance(s)15 and must provide an equitable outcome for 
the resident. 
                                                 
13  The INP uses ‘non-compliance’ and ‘exceedance’ interchangeably in the relevant section. 
14 An alternative to using ‘sustained’ is to define ‘exceedance’ such that it requires multiple events above 
the noise criteria before an ‘exceedance’ occurs. However, ‘exceedance’ is used widely in approvals and its 
meaning is understood.  Rather than confuse the issue it may be better to use a qualifying term such as 
‘sustained’ provided there is some certainty as to what it means. 
15  A similar concept already exists for noise from shooting ranges. The Environmental Noise Control 
Manual (ENCM) contains a table that specifies the number of days a facility may operate depending upon 
the noise level generated. In the range of likely noise impacts from coal mines it ought to be possible to 
construct a similar table that trades off the level of exceedance against the number of times exceedances 
occur to arrive at thresholds for action. 
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Whilst the Commission considers that the definition of ‘sustained’ is a matter for the policy 
makers (and/or the courts), the Commission is concerned that the affected residents may get 
short-changed in this process. To the Commission it seems reasonable that residents should 
not have to accept noise impacts above the criteria in more than 5-10% of the monitoring 
periods, with the lower end being used for situations where the noise impacts are 
significantly elevated above the criteria. 
 
The Commission’s short-term resolution of the issue is to leave the Proponent exposed to 
prosecution for breach of the approval for a single exceedance, but to require ‘sustained’ 
exceedances for triggering mitigation options (but with no definition of ‘sustained’). In the 
Commission’s view this is a less than satisfactory outcome and the Commission would urge 
the relevant agencies to produce a definition of ‘sustained’ that is equitable for residents and 
then in future approvals require ‘sustained’ exceedances before a breach of the approval 
occurs. 
 
There are also two issues with monitoring of exceedances. The first is that there is 
significant distrust expressed by affected communities in the accuracy of the monitoring 
results. Sources of this distrust include: perceived conflict of interest for ‘independent’ noise 
consultants paid by the Proponent; the possibility of decreased noise-generating activity by 
the Proponent during the periods of monitoring (either deliberate manipulation or simply high 
variability in activities at different times); and the possibility of monitoring not occurring during 
weather conditions conducive for transmission of noise to the residence. 
 
The second is that the INP requires a 2dB allowance for measurement inaccuracy whereas 
the Department’s recommended conditions of approval have no such allowance. The 
Department provided verbal advice to the effect that measurement had improved in the 12 
years since the INP was published and that in any event it took a more stringent approach 
than that recommended in the INP. The Commission resolved to leave the conditions without 
the INP allowance in this instance, but recommends the issue be resolved in reviewing the 
INP. 
 
2.5 Noise issues requiring review or further work 
Assessment of this project has identified a number of issues with the approach to noise 
impacts from coal mines generally, and for this project setting in particular.  They include: 

(i) whether application of fixed numerical thresholds to the options for compensating 
noise-affected residents across all coal mines in NSW, regardless of their project-
specific characteristics, is consistent with the intent of the Act concerning merits-
based assessment of individual projects; 

(ii) whether noise impacts to land only (i.e. not residences) should automatically attract 
compensation in broad-acre agricultural settings where development is unlikely to 
occur; 

(iii) whether a breach of the approval for noise exceedances should require more than a 
single noise event above the noise limit criteria; 

(iv) whether the absence of a definition of ‘sustained’, or even any guidance as to what it 
might mean, creates considerable uncertainty for both the Proponent and affected 
residents; 

(v) whether the current approach to cumulative impacts is equitable for affected 
residents in the situation where broad-acre agriculture is ‘invaded’ by coal mines and 
there is no other development likely to occur; and 

(vi) whether the 2dB measurement error allowance in the INP is still required. 
 
The Commission recommends that these issues be addressed by the relevant agencies. 
 
 



 

15 
 

3. Air Quality 
The Review took a strong stance on air quality impacts and its recommendations contrast 
starkly with aspects of the Department’s current approach to air quality impacts from coal 
mines in other parts of NSW. The key areas of difference are noted in the Department’s 
Assessment Report (pp.35-37). They include: 

(i) whether the Proponent should be required to meet the air quality criteria, or only be 
required to use ‘all reasonable and feasible dust mitigation measures’ for this 
purpose; 

(ii) whether the air quality criteria should be met at all occupied residences (regardless 
of whether they are privately-owned or mine-owned), or whether a less onerous 
requirement should be applied to mine-owned residences; 

(iii) whether the mine should be required to scale-back/cease operations to meet air 
quality criteria when adverse meteorological conditions are predicted, or whether 
some lesser requirement to ‘minimise the air quality impacts’ under these conditions 
is adequate; and 

(iv) whether mine should be required to meet the PM2.5 goal and any PM2.5 criteria when 
these are finalised nationally, or whether ‘reasonable and feasible mitigation 
measures to minimise PM2.5 dust emissions’ is sufficient. 
 

3.1 Requirement for compliance with the criteria 
The Department’s recommended conditions require the proponent to use ‘all reasonable and 
feasible avoidance and mitigation measures’ so that emissions generated by the project do 
not exceed the air quality criteria in the 3 tables copied below. 
 
Table 1: Long‐term criteria for particulate matter 

Pollutant Averaging Period  d Criterion 

Total suspended particulate 
(TSP) matter 

Annual  a 90 µg/m3 

Particulate matter < 10 µm 
(PM10) 

Annual a 30 µg/m3 

 
Table 2: Short‐term criteria for particulate matter 

Pollutant Averaging Period d Criterion 

Particulate matter < 10 µm 
(PM10) 

24 hour a 50 µg/m3 

 
Table 3: Long‐term criteria for deposited dust 

Pollutant Averaging Period 
Maximum increase in 
deposited dust level 

Maximum total 
deposited dust level 

c Deposited dust Annual b 2 g/m2/month a 4 g/m2/month 

Notes to Table 1, Table 2 and Table 3: 

 a Total impact (ie incremental increase in concentrations due to the project plus background 
concentrations due to all other sources); 

 b Incremental impact (ie incremental increase in concentrations due to the project on its own); 

 c Deposited dust is to be assessed as insoluble solids as defined by Standards Australia, AS/NZS 
3580.10.1:2003: Methods for Sampling and Analysis of Ambient Air - Determination of Particulate 
Matter - Deposited Matter - Gravimetric Method. 

 d Excludes extraordinary events such as bushfires, prescribed burning, dust storms, sea fog, fire 
incidents or any other activity agreed by the Director-General. 

 
These criteria are common to many of the Department’s approvals for open cut coal mines. 
A recent decision by Preston CJ in the NSW Land and Environment Court (Ironstone 
Community Action Group Inc v NSW Minister for Planning and Duralie Coal Pty Ltd [2011] 
NSWLEC 195), found that: “it is not sufficient to merely require the taking of "reasonable and 
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feasible avoidance and mitigation measures"  and that instead the conditions “should require 
compliance with the criteria for particulate matter and dust”. 
 
The Commission notes that the Review Report recommendations are consistent with this 
position and has therefore modified the recommended conditions to require that particulate 
matter emissions generated by the project do not exceed the criteria in the tables. 
 
There is one other serious concern with this situation. The recent Court decision in Duralie is 
directly on the point of whether the criteria should be required to be met. The Department is 
well aware of the case and its implications. However, the case is not mentioned in the 
Department’s Assessment Report and the recommended condition would have the 
Commission’s approval reverting to the pre-Duralie position. 
 
As noted previously, the Commission Review prevents a merit appeal to the Court on this 
project. Unless the Commissioners making the determination are exceptionally careful with 
investigation of matters on which the Review has made a recommendation, it is possible that 
the Department’s subsequent advice and recommendations can lead to the Commission 
effectively rejecting a relevant Court decision without the possibility of this being reviewed by 
the Court. 
 
The reason for not bringing the case to attention and simply reverting to the pre-Duralie 
position in the recommended conditions for approval is not known by the Commission. 
However, it does highlight the need for caution by the Commission when it is determining 
projects that have been the subject of a review involving a public hearing 
 
3.2 Whether the criteria should be met at both private and mine-owned residences 
The Review was very clear that potential health impacts should be managed equally across 
different forms of residential tenure. The Department rejects this as being inconsistent with 
its current approach to mine-owned residences (see pp. 35-36 of the Assessment Report) 
and argues that tenants of mine-owned residences can make an informed choice regarding 
occupation decisions. 
 
This is not a new issue and there has been a gradual development of a suite of conditions 
for mining approvals that seek to reinforce the tenant’s access to information about the risks, 
access to current monitoring data and access to lease termination arrangements without 
penalty. However, NSW Health continues to raise the issue of the State’s duty of care to 
people (particularly children) living in mine-owned houses where dust and noise impacts are 
significantly above the relevant health and amenity criteria. 
 
This is a very difficult issue – particularly for children. The State accepts responsibility to 
control, or intervene in, the capacity of parents to expose children to risk in some aspects of 
life, but not in others (e.g. rigid requirements for child restraints in cars, but no protection 
from passive smoking). While it is true that a hierarchy of health risks for children would 
probably not have living in mine-owned houses near the top of the risk profile, it is a 
modifiable risk and failure to address it can lead to increased overall health costs to the 
community. In this respect the Commission considers that the concerns of NSW Health are 
valid. 
 
In discussions between NSW Health and the Commission on this issue some additional 
steps were suggested including a requirement for prospective tenants to be given 
independent advice by a medical practitioner prior to entering into any tenancy agreement, 
and development of some standard requirements for such agreements to ensure 
transparency. These have been incorporated into the conditions. 
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On balance the Commission considers that at this point in time the assessment of risk in 
relation to occupation of mine-owned houses should be left to the contracting parties. The 
mine clearly has obligations under the project approval to disclose risk and provide the 
prospective tenant with relevant information, access to independent advice, and penalty-free 
options to move away.  
 
The Commission also notes that the willingness of Proponents to acquire affected privately-
owned residences might be compromised if they were required to hold all of them vacant. 
Requiring vacant possession may also compromise post-mining re-establishment of 
communities since the properties would not be retained/maintained. 
 
3.3 Whether the mine should scale back or cease operations under adverse weather 

conditions 
The Review recommended that the mine be required to meet the air quality criteria even if it 
meant immediate shut-down under adverse conditions. The Proponent’s response indicated 
that it could accept this requirement provided a reasonable response time was allowed. The 
Department’s recommended conditions require that the Proponent ‘minimise the air quality 
impacts of the project during adverse meteorological conditions …’. In conjunction with the 
other proposed Operating Conditions, the Department considers that the intent of the 
Review recommendation will be met. 
 
The Commission has considered the various positions and, while the issue is not entirely 
free from doubt, is prepared to accept that the Department’s recommended conditions 
should produce an acceptable environmental outcome. 
 
3.4 Whether the mine should be required to meet the PM2.5 criteria 
The Review recommended that ‘the project should be required to meet the PM2.5 goal, and 
any PM2.5 criteria (when this is finalised nationally and/or at a State level) at any occupied 
residential property, regardless of land tenure’ (at p.33). The Department does not support 
this and seeks to defer implementing a mandatory requirement to achieve the criteria until a 
range of studies is completed. However, the Department’s recommended conditions of 
approval contain a requirement to monitor PM2.5 and to apply the usual ‘reasonable and 
feasible mitigation measures to minimise’ PM2.5 dust emissions. 
 
The Commission is aware of the growing amount of medical evidence concerning the 
hazards of dust emissions generally, and PM2.5 in particular. However, the evidence in 
relation to health risks from PM2.5 emissions from coal mines is still the subject of some 
debate (see the Duralie case mentioned above). Without the concluded national position on 
the criteria to be applied, it is difficult to impose a condition requiring compliance. There is no 
certainty for the project in adopting unspecified criteria that must be complied with and there 
is no evidence available concerning the project-specific generation of health risks from likely 
emissions of PM2.5. 
 
The Commission has concluded that the appropriate way to manage this is to require 
monitoring for PM2.5 as part of the Air Quality and Greenhouse Gas Management Plan 
(approval condition 31 of Schedule 3) and then to provide for subsequent action when the 
national position is resolved, by inclusion of any requirements in the EPA’s Environment 
Protection Licence (EPL) (condition 30 of Schedule 3). 
 
3.5 Short-term acquisition criteria for PM10 
Table 15 in the Department’s recommended conditions of approval uses 150 µg/m3 as the 
acquisition criteria for cumulative 24 hour PM10 accumulation. The source of this figure is the 
US EPA. However, the Commission’s search of PM10 standards worldwide suggests that 
only the US uses this standard. All other jurisdictions appear to use 50 µg/m3. The 
Commission also notes that the US standard is under review. 
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The Commission is aware that this standard has been used in coal mine approvals for a long 
time. However, the health effects of airborne particulate matter are becoming increasingly 
well documented. The National Environment Protection (Ambient Air Quality) Measure 
Review Report, prepared for the National Environment Protection Council, dated May 2011 
states that: 
The health effects of both PM10 and PM2.5 include: 

 increases in daily mortality 
o estimates of 0.12-0.8% increase per 10ug/m3 of PM10  for all causes of 

mortality 
o Australian studies show 0.2 % increase per 10ug/m3 of PM10 for all cause of 

mortality 
 much stronger evidence now for particles causing cardiovascular disease 
 some heterogeneity in effects. 

 
If PM10 levels were to reach a 24 hour average of 150 µg/m3 this would result in an air quality 
index (AQI) value of 300. The NSW Health website indicates that an Air Quality Index of 
200+ is classed as Hazardous and everyone is advised to “significantly cut back on outdoor 
physical activities”. There is no higher AQI category than Hazardous. Consequently it 
appears that if residents were relying on the 24 hour average of 150 µg/m3 criteria for 
protection, they would be exposed to hazardous air conditions well before this level was 
triggered. 
 
Although the Commission has accepted the Department’s recommended condition for this 
project approval, the Commission considers that the relevant State agencies should review 
the use of this standard as a matter of some urgency since there may soon be no basis for 
its retention (e.g. if the US EPA review modifies the standard) and the implication of this for 
mining approvals in some parts of NSW may be significant. In this context the Commission 
notes the increasing level of health concerns relating to particulate matter and that in some 
centres 24 hour PM10 measurements already exceed 150 µg/m3 on many days of the year. 
 
3.6 Matters for Attention 
There are four air quality issues that need review and/or policy decisions by the relevant 
agencies. They are: 

(i) application of air quality criteria at occupied mine-owned residences; 
(ii) mandatory application of PM2.5 criteria when these are adopted nationally; 
(iii) the appropriate acquisition criteria for cumulative 24hour PM10 levels; and 
(iv) the appropriate operating restrictions in response to predictions from reactive 

management systems during adverse meteorological conditions. 
 
4. Other Issues 
Other changes the Commission made to the conditions relate to the provision of a shuttle 
bus, which was recommended by the Review Report and included for investigation in the 
Department’s draft conditions. The Commission understands the viability of a shuttle bus for 
mine staff is uncertain. Given the logistical issues associated with implementing a shuttle 
bus system, the Commission determined to remove the condition, but considers the 
Proponent should be encouraged to further explore this option. 
 
The Commission also clarified the intention of retaining agricultural land purchased by the 
Proponent in production, where it is not required as part of an approved biodiversity offset.   
 
The Commission acknowledges there are a number of significant issues raised by the 
Review and in submissions, which have not been discussed in this report. The Commission 
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is satisfied that these issues are adequately dealt with in the Director-General’s Assessment 
Report and the draft recommended conditions. No further comment on these is required. 
 
COMMISSION’S DETERMINATION 
The Commission has carefully considered the Department’s Assessment Report and 
recommended conditions, as well as the Review Report and the submissions on the 
application.  
 
Both the Review Report and the Director-General’s Assessment Report concluded that the 
project has merit, however there were a number of differences between the 
recommendations of the Review and the conditions proposed by the Department. 
Consequently, the Commission has thoroughly examined the issues associated with these 
differing views, as described in this report.  
 
After careful consideration the Commission has made some amendments to the 
Department’s recommended conditions and has determined to approve the project, subject 
to these amended conditions. 
 
 

    
Dr Neil Shepherd AM     Mr David Johnson 
Commission Member    Commission Member 


